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CHAPTER 908
EVIDENCE — HEARSAY

908.01 Definitions. 908.05 Hearsay within hearsay
908.02 Hearsayrule. 908.06 Attacking and supporting credibility of declarant.
908.03 Hearsay exceptions; availability of declarant immaterial. 908.07 Preliminary examination; hearsay allowable.

908.04 Hearsay exceptions; declarant unavailable; definition of unavailability 908.08 Audiovisual recordings of statements of children.
908.045 Hearsay exceptions; declarant unavailable.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed Statementsinder sub. (4) (b) 5. are discussed. gBewn v State 35 Ws. 2d595
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The 271N.W.2d 386(1978).
court did not adopt the comments but ordeed them printed with the rules for A robbets representation that a bottle contained nitroglycerine was admissible
information purposes. undersub. (4) (b) 1. to prove that the robber was armed with a dangerous weapon.

Beamonv. State93 Ws. 2d 215286 N.W2d 592(1980).
908.01 Definitions. The following definitions applynder A prior inconsistent statement by a witness at a criminal trial is admissible under
this chapter: sub. (4) (a) 1. as substantive evidencegeV v State 96 Ws. 2d 372291 N.w2d
850(1980),94-0822
(1) SratEMENT. A “statement’is (a) an oral or written asser Theadmission of a statemelny a deceased co-conspirator did not violate the right
tion or (b) nonverbal conduct of a person, ifitis intenuﬁme of confrontation and was within sub. (4) (b) 5. Stat®arcey103 Ws. 2d 152307

. N.W.2d 612(1981).
person as an assertion. Testimonyas to a conversation in which the defendant was accused of rancder

(2) DECLARANT. A “declarant” is a person who makes a statelid not deny it was admissiblender the adoptive admissions exception under sub.
ment. (@) (b) 2. State.Marshall,113 Wis. 2d 643335 N.W2d 612(1983).
« - The statement o coconspirator under sub. (4) (b) 5. may be admitted without
(3) Hearsay. “Hearsay” is a statement, other than one magesof of the declarars’ unavailability or a showing of particular indicia of reliability;
by the declarant while testifyingt the trial or hearing, fefred in  thecourt must determine whether circumstances exist warranting exclusion. . State v
evidenceto prove the truth of the matter asserted. Webster,L56 Ws. 2d 510458 N.W2d 373(Ct. App. 1990). o
. A confession made in Spanish to a detedatilie took notes and reported in English
(4) STATEMENTS WHICH ARE NOT HEARSAY. A statement iS not wasadmissible under sub. (4) (b). Statéwroyo, 166 Ws. 2d 74479 N.W2d 549
hearsay if: (Ct. App. 1991).

. . e Rule 901.04 (1) permits an out—of-court declaration by a paetjeged cocon
(a) Prior statement by witness. The declarant testifies at the%iratorto be considered by the trial court in determining whether there was a €onspir

trial or hearing and is subject to cross—examination concerning #agunder sub. (4) (b5. State vWhitaker 167 Ws. 2d 247481 N.W2d 649(Ct.

statementand the statement is: App. 1992). i o
. ith the decl Bsti Whena person relies on a translator for communication, the statementdrahthe
1. Inconsistent with the declarantestimonyor lator are regraded as the speagdor hearsay purposes. Stat®atino,177 Ws. 2d

2. Consistent with the declarasmitestimony and is fefred to 34$h502dN;W‘2k;1.|‘601$Ct- App. 1993). der sub. (4) @) 1. d o
H H i eaamissi ||tyo one inconsistent sentence under sub. a) 1. does not rng
rebu_t ar.] expr_ess or Imp“mageagalnSt.the declarant of re(:emhedecI31rs:1nls‘. entire statement within the scope of that rulékréMt v Toys “R” Us,
fabricationor improper influence or motive, or 179Wis. 2d 297507 N.W2d 130(Ct. App. 1993).

3. One of identification of a person masizon after perceiv While polygraph tests aieadmissible, post-polygraph interviews, found distinct

ing the person: or bothas to time and content from the examination that preceded them and the state
9 p o . mentsmade therein, are admissibiBtate vJohnson193 Ws. 2d 382535 Wis. 2d

(b) Admission by party opponent. The statement is fefred 441 (Ct. App. 1995). See also StatéBreer 2003 WI App 12,265 Ws. 2d 463666
againsta party and is: N.W.2d51§ 01-2591

. . T Theremust be facts that support a reasonable conclusion that a defendant has
1. The partys own statement, in either the pastiridividual “embracedhe truth” of someone elsestatement as a condition precederining
or a representative capagityr an adoptive admission under sub. (4) (b) 2. StafRogers,196 Wis. 2d 817539
. ) N.W.2d 897 (Ct. App. 1995)94-1912
2. A statement Qf which the party has manifested the garty”statementsnade by a prosecutarot under oath, in a prior proceeding mayte
adoptionor belief in its truth, or sidered admissions if: 1) the courti@nvinced the prior statement is inconsistent with
. the statement at thiater trial; 2) the statements are the equivalent of testimonial state
3. A statement b_y a person_authorlzed by the partyake ments;and 3) the inconsister)my is a fair one and an ir?nocent explanation does not
a statement concerning the SUbJECt, or exist. State vCardenas—-Hernandez14 Ws. 2d 71 571 N.W2d 406(Ct. App.

: 997),96-3605
4. A statement by the pargyagent or servant concerning é A party’s use of amut—of-court statement to show an inconsistency does net auto

matter within the scope of the agesitor servan§ agency or maticallygive the opposing party the right to introduce the whole statement. Under
employmentmade during the existence of the relationship, ortherule of completeness, tioeurt has discretion to admit only those statements nec
. . id text and atfistortion. State.\E i0219 Wis. 2d 39
5. A statement by a coconspirator of a party during the couﬁ@ém‘;23°g;§f358‘§§6""_“1382” ortion. State.\Eugenio219 Ws 3
andin furtherance of the conspiracy To use a prior consistent statement under sub. (4) (a) 2., the proponeshawist
History: Sup. Ct. Order59 Ws. 2d R1, R220 (1973),991 a. 31 that the statement predated the alleged recent fabrication and that thesas was

A witnesss claimed nonrecollection of a prior statement may constitute ineons%presmr implied chage of fabrication at trial. Ansani Cascade Mountain, Inc.

: ; 3Wis. 2d 39588 N.W2d 321(Ct. App. 1998)97-3514
geongegs;gony under sub. (4) (a) State vLenarchick74 Ws. 2d 425247 N.W2d Althoughs. 907.03 allows an expert to base an opinion on heirdags not trans

- . . i . . form the testimony into admissible evidence. The court must determinetirdien
Prior consistent statements can be introduced: 1) to rebiutifed or express | gervinghearsay may reach the trier of fact through examination of the expert, with

chargethat the testimony was recently fabricated or was the product of impro tioningi 4 -
: ; . f A ; P ginstructions, and when it musé excluded altogetheState vWatson,
motiveor influence; or 2) if the testimony concerns the identification of a person 7Wis. 2d 167595 N.W2d 403(1999),95-1067

a prior statemenof identification was made soon after the perception of the irdivi When a criminal defendant objects to testimony of his or her out-of—court state
ual. Green vState,75_V\As: 2d 631250 N'.W.Zd 305(1977.)' . . ment agncomplete or attempts to cross—examine the witness on additional parts of
Whena defendant implied that the plaifiiécently fabricatea professed belief he statement, the court must makeliscretionary determination regarding complete
thata contract did not exist,fmancial statement that showed the plairgihonbelief s required bfeugenio. Additional portions of the defendamttatement are not
in theexistence of the contract was admissible under sub. (4) (a) 2. Gevasby,  jnadmissiblesolely because the defendant chooses not to teStifife vAnderson,
75Wis. 2d 660250 N.W2d 319(1977). _ 230Wis. 2d 121600 N.W2d 913(Ct. App. 1999)98-3639
Under sub. (4) (b) 4., there is nequirement that the statement be authorized by An “assertion” under sub. (1) is an expression of a fact, condition, or opinion.
theemployer or principal. Mercurdo County of Milwaukee82 Ws. 2d 781264  Nothingis an assertion unless intended to be oneinstnuction to do something is
N.W.2d258(1978). _ notan assertion whenifered to prove that the instruction was given and to explain
Undersub. (4) (b)L., any prior out-of-court statements by a pawtyether or not  theeffect on the person to whom the instruction was given, but an expression of a fact,
made “against interest,” is not hears&ate vBenoit,83 Ws. 2d 389265 N.W2d  opinion, or condition that is implicit irthe words of an utterance, as long as the
298(1978). speakeintended to express that fact, opinion, or condition is an assertion. Fhe bur
Sub.(4) (a) 3. applies to statements of identification made soon after perceivithenis on theparty claiming that an utterance contains an implicit assertion to show
the suspect or his or her likeness in the identification process. Statliamson, thata particular expression of fact, opinion, or condition was intended by the speaker
84 Wis. 2d 370267 N.w2d 337(1978). Statev. Kutz, 2003 WI App 205267 Wis. 2d 531671 N.W2d 66Q 02-1670
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g S;Jl?t,(4) (b)fdeflls vlvithdadmissions _bsll ;1 p&’a\rt%/ as ta gfaneral _rule,ﬁ?ut admissiens ip@rmitting certification, unless thgources of information or other
entalto an ofer to plead are a special kind of party admission: they are impossi o ;

to segregatérom the ofer itself because thefef is implicit in the reasons advanced frcumstancedndicate lack of trustworthiness. L .
therefor. Section 904.10 trumps sub. (4) (b) because it exclonlgghis particular (6m) HEALTH CAREPROVIDERRECORDS. (@) Definition. In this

categoryof party admissions and therefore is more specialized than thestattge. FORH : » .
Statev. Norwood, 2005 W App 21@87 Ws. 2d 679706 N.W2d 683 041073 subsection;health care provider’ means a massage therapist or

A statement is made in furtherance of a conspiracy under sub. sub. (4yiiens. bodyworkerissued a certificate under ch60, a chiropractor
the statement is part of the information flow between conspirators intended to hiipensedunder ch446, a dentist licensed under el7, aphysi

eachperform his or her role. A statement of a coconspirator that is not hearsay P f ;
beused as evidence against another member of the consiitaty vSavanh, 2005 Tnassistant licensed under @rs or a health care prowder as

WI App 245,287 Ws. 2d 876707 N.W2d 549 04-2583 definedin s.655.001 (8)
Theexistence of a conspiracy under sub. (4) (b) 5. must be shown by a preponder(b) Authentication witness unnecessary. A custodian opther

233‘*5@_*‘27‘*1{?;;;)@ the party déring the statement. Bourjaily United States, - \ajified witness required by sutB) is unnecessary if the party

Undersub. (4) (b) 4., a party introducing the statement of an agent as the admisM}P intends to der health care provide( records into evidence at
of a principal need not show that the agent had authtorépeak for the principal. atrial or hearing does one of the following at least 40 days before
Therule only requires that the agesstatement concern “a matter within the SCOP&hatrial or hearing:
of his agency or employment.” PerzinskiGhevron Chemical C&03 F 2d 654 g: . . .

Bourjaily v. United States: New rule for admitting coconspirator hearsay state 1. Serves_ upon all appearing partiesaanurate, legible and
ments. 1988 WLR 577 (1988). completeduplicateof the health care provider records for a stated

) o periodcertified by the record custodian.
908.02 Hearsay rule. Hearsay is not admissible except as 5 Nqgifies all appearing parties that an accurate, legible and

providedby these rules or by other rules adopted by the supregyn pleteduplicateof the health care provider records for a stated

COHL_II’:OYI bé’ stacttutoe(.j 59 Wis. 2d R1. R248 (1973 periodcertified by the record custodian is available for inspection
story- - sup. Lt Draerss s ' (1978). ___andcopying during reasonable businéssirs at a specified loca
Therule of completeness requires that a statement, including otherwise inadmissi e . X . . g
ble evidence including hearsaye admitted in its entirety when necessary to explaiffON Within the county in which the trial or hearing will be held.
an admissible portion of the statementhe rule is not restricted to writings or (c) Subpoena limitations. Health care provider records are

dedstat ts. State 8harp,180 Ws. 2d 640511 N.W.2d 316(Ct. App. ; . i . ;
'1%"9";)_9 atements.  State Sharp. ° 0 (Ct- App subjectto subpoena only if ongf the following conditions exists:

Prisonerdisciplinary hearingsre governed by administrative rules that permit 1. The health care provider is a party to the action.
consideratiorof hearsay evidence. State ex rel. OrteddaCaughtry221 Ws. 2d P party

376,585 N.W2d 640(Ct. App. 1998)97-2972 2. The subpoena is authorized by an ex parte order of a judge
As long as motive and opportunity have been shown and there is also seme fyf cause shown and upon terms.

denceto directly connect a 3rd person to the crime @bdtthat is not remote in time, .

place,or circumstances, the evidence should be admissible. Statapp, 2003 WI 3. If upon a properly authorized request of an attqrtiey

12;1\,265 x\ls., 2d 278?_66 !\I.szdr?Sll 00—f2tr'>190 hould not def defend healthcare provider refuses, fails or neglects to supply within 2

mechanistic application of the law of hearsay should not defeat a defendapt|i i i ; i
right to obtain a fair trial through the presentation of reliable hearsay evidEnee. Brusmessjays a Ieglble certified duDllcate of its records for the fees
dencethat qualifies for admission under an exception to the hearsay rule, and is cigtablishedinder par(d).

calto the defense implicates constitutional rights directcting theascertainment
of guilt and should be admitted undghambersv. Mississippi, 410 U.S. at 302. State (d) Fees. After December 312002, the department of health

v. Knapp, 2003 WI 121265 Wis. 2d 278666 N.W2d 88] 00-2590 servicesshall, by rule, prescribe uniform fees that are based on an
approximationof actual costs. The fees, plagplicable tax, are
908.03 Hearsay exceptions; availability of declarant the maximum amount that a heattiire provider may chge for
immaterial. The following are nogéxcluded by the hearsay ru|e,cert|f|ed duplicate patient _health care records. The rule alsall
eventhough the declarant is available as a witness: allow the health care provider to charfor actual postage or other

actualdelivery costs. For duplicate patient health care records

duplicateX-ray reports or the referral of X-rajsanother health

care provider that are requested before commencemeii of
action,s.146.83 (1) (b)and(c) and(3m) applies.

Cross Reference: See also ciHDHS 117, Wis. adm. code.

(1) PRESENT SENSEIMPRESSION. A statement describing or
explainingan eventr condition made while the declarant wa
perceivingthe event or condition, or immediately thereafter

(2) ExcITED UTTERANCE. A statement relating to a startling
eventor condition madevhile the declarant was under the stress (7) ABSENCEOFENTRY IN RECORDSOF REGULARLY CONDUCTED

of excitement caused by the event or condition. ACTIVITY. Evidence that a matter is not included in the memo

(3) THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDI-  randa,reports, records or data compilations, in any form, of a reg
TION. A statement of the declarasithen existing state of mind, ularly conducted activityto prove the nonoccurrencermnexis
emotion, sensation, or physical condition, such as intent, plagnce of the matterif the matter was of a kind of which a
motive, design, mental feeling, pain, and bodily health, but ngiemorandumreport, record, or data compilation was regularly
including a statement of memory or belief to prove the faghadeand preserved, unless the sources of information or other
rememberedr believed unless it relates to the execution, revocgéircumstancesndicate lack of trustworthiness.

tion, identification, or terms of declarastwill. (8) PuBLIC RECORDSAND REPORTS. Records, reports, state
(4) STATEMENTS FOR PURPOSESOF MEDICAL DIAGNOSIS OR  ments,or datacompilations, in any form, of publicfafes or agen
TREATMENT. Statements mader purposes of medical diagnosiscies, setting forth (a) the activities of thefigk or agencyor (b)
or treatment and describing medical histany past or present mattersobserved pursuant to duty imposed by, lan(c) incivil
symptomspain or sensations, or the inceptmmngeneral charac casesand against the state in criminal cases, factual findings
ter of the cause or external source thereof insofar as reasonablulting from an investigation made pursuant to authority
pertinentto diagnosis or treatment. grantedby law unless the sources of information or other circum
(5) ReECORDEDRECOLLECTION. A memorandum or record con Stancesndicate lack of trustworthiness.
cerninga matter about which a witness once had knowledge but(9) ReEcorRDsOF VITAL STATISTICS. Records or data compila
now has insuicient recollection to enable the witness to testifyions,in any form, of births, fetal deaths, deaths, or marriages, if
fully and accuratelyshown to have been made when the mattéte report thereof was made to a publifiagf pursuant to require
wasfreshin the withess memory and to reflect that knowledgeanentsof law.

correctly. (10) ABSENCE OF PUBLIC RECORD OR ENTRY. To prove the

(6) RECORDSOF REGULARLY CONDUCTEDACTIVITY. A memo  absencef a record, report, statement, or data compilation, in any
randum,report,record, or data compilation, in any form, of actsform, or the nonoccurrence or nonexistence of a mattethath
events,conditions, opinions, or diagnoses, made at or near theecord, report, statement, or data compilation, in any form, was
time by, or from information transmitted bg person with knowl regularlymade and preserved by a publificef or agencyevi
edge,all in the course of a regularly conducted actj\atyshown dencein the form of a certificatiom accordance with £09.02
by the testimonyf the custodian or other qualified witness, or byr testimony that diligent search failed tdisclose the record,
certificationthat complies with €£09.02 (12)or (13), or a statute report,statement, or data compilation, or entry
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(11) ReECORDSOF RELIGIOUS ORGANIZATIONS. Statements of death, relationship by blood, adoptiomr marriage, ancestry
births, marriages, divorces, deaths, whether a child is manital whetherthe person is a marital aonmarital child, or other similar
nonmarital,ancestryrelationship by blood, marriage or adoptionfact of this personal or family histary
or other similar facts of personal or family historgntained ina  (20) RePUTATION CONCERNING BOUNDARIES OR GENERAL HIS-
regularlykept record of a religious ganization. TORY. Reputatiorin a communityarising before the controversy

(12) MARRIAGE, BAPTISMAL, AND SIMILAR CERTIFICATES. State  asto boundaries of or customd@dting lands in the communijty
mentsof fact contained in a certificate that the maker performethd reputation as to events of general history important to the
amarriage or other ceremony or administered a sacrament, megmunityor state or nation in which located.

by a member of the clgy, public oficial, or other person autho  (21) RepuUTATION AS TO CHARACTER. Reputation of a persa’
rizedby the rules or practices of a religiouganization or byaw  charactemmong the persomassociates or in the community
to perform the act certified, and purporting to have been issued (22) JUDGMENT OF PREVIOUSCONVICTION. Evidence of a final

thetime of the act or within a reasonable time thert_aafter judgment,entered after a trial or upon a plea of gty not upon
(13) FamiLy RECORDS. Statements of fact concerning persond plea of no contest, adjudging a person guilty of a felony as
or family history contained in family Bibles, genealogies, chartgefinedin ss939.60and939.62 (3) (b)to prove any fact essential
engravingson rings, inscriptions on family portraits, engravingg, systain the judgment, but not including, wheferfd by the
onurns, crypts, or tombstones, or the like. statein a criminal prosecution for purposether than impeaeh
(14) RECORDSOFDOCUMENTSAFFECTINGAN INTERESTIN PROP  ment,judgments against persons other than the accusedpefihe
ERTY. The record of a document purporting to establishffect ~dencyof anappeal may be shown but does nfgcfadmissibility
an interest in propertyas proof of the content of the original (23) JypGMENT AS TO PERSONALFAMILY OR GENERAL HISTORY,
recordeddocument ands execution and delivery by each persoprgounparies. Judgments as proof of matters of personal, family
by whom it purports to have been executed, if the record is a recgfgheneral historyor boundaries, essential to the judgment, if the
of a public ofice and an applicable statute authorized the recorghmewould be provable by evidence of reputation.

ing of documents of that kind in thatfiok. (24) OTHEREXCEPTIONS. A statement not specifically covered
(15) STATEMENTS IN DOCUMENTS AFFECTING AN INTERESTIN  hy any of the foregoing exceptions but having comparable cir

PROPERTY. A statement contained in a document purporting Eﬁmstantialguarantees of trustworthiness.

establishor afect an interest in property if the matter stated WaSyjisiory: Sup. CtOrder 59 Ws. 2d R250; Sup. Ct. Ordes7 Wis. 2d vii (1975);

relevantto the purpose of the document, unless dealings with thes3 a. 447Sup. Ct. Order158 Ws. 20d xxv (1990)1991 a. 32269, 1993 a. 105

property since the documenwas made have been inconsisterf295a, 27e. 9326 (19) 1397 . 67158 1999 2. 3285 162 ot
. . Oraer No.O4— , . XV, a. . a,
with the truth of the statement or the purport of the document. Judicial Council Note, 1990:Sub. (6m) is repealeahd recreated to extend the

(16) STATEMENTS IN ANCIENT DOCUMENTS. Statements in a self-authenticatioprovision to other health care providers in addition to hospitals.

; : e atsuch records may be authenticatgthout the testimony of their custodian does
documentin existence 20 years or more whose authent|C|ty -r[gtobviate other proper objections to their admissibilifjerevision changes the

established. basicself-authentication procedure for all health care provider records (including
hospitals) by requiring the records to be served on all partiesmdereasonably
(17). MARKET R.EPORT.S’COMMERC.IAL PUBUCATIONS'. Market availableto them at least 40 days before the trial or hearing. The additional 30 days
quotationstabulations, listsdirectories, or other published com facilitates responsive discovemyhile eliminationof the filing requirement reduces
pilations,generally used and relied upon by the publiby per  courthouseecords management impacts. [Re Orderlefl-91]
i i i Comment, October 2005: This amendment conformsi¥¢onsins rule to the
sonsin partICUIar occupations. A . o 2000amendment of Rule 803 (6) of the Federal Rule of Evidence. The Judicial Coun
(18) LEARNED TREATISES. A published treatise, periodical orcil advised the court of its concern and desire that the proposed amendmémnt to W

i i i i issi tat.§ 908.03 (6) not be viewed to change the law as expressed in. $tétems,
pamphleton a SUbJeCt OhIStory science or art is admissible asgooz WI 58253 Ws. 2d 99644 N.W2d 919 regarding records of an investigation

tending to prove the truth of a matter stated therein ifl,tdg_e_ conductedor the particular purpose of litigation. [Re Sup. Ct. Order®de:09
takesjudicial notice, ora witness expert in the subject testifies, Theresgestae exception is given a broader view when assertions of a young child
thatthe writer of the statement in the treatise, periodicaaor  areinvolved and will allow admitting statements by a child victim of a sexual assault

P ; B ; ; ; to a parent 2 days lateBertrang vState 50 Ws. 2d 702184 N.W2d 867(1971).
phletis recognized irthe writets profession or calling as an Hearsayin a juvenile court workés report was naadmissible under sub. (6) or

expertin the subject. (8) at a delinquency hearing. RuseckiState 56 Ws. 2d 299201 N.W2d 832
(a) No published treatise, periodical or pamphlet constituting®72)-

; 1 i ; i A medical record containing a diagnosis or opinion is admisdibemay be
areliable authorlty ona SUbJeOt hIStory science or art may be excludedif the entry requires explanation or a detailed statement of judgmental fac

received in evidence, except for impeachment on cross-ors. Noland v Mutual of Omaha Insurance Cs7 Ws. 2d 633205 N.W2d 388
examination,unless the party proposing tdefsuch document (1973).

in evidence serves notice in writing upon Opposing counsel at leaghestatement of a punch press operator that the press had repeated 3 times, made
- - . inutes after the malfunction causing his injuvgs admissible under the excited
40 days before trial. The notice shall fully describe the docum ranceexception to the hearsay rule. Nelsoh.\& J. Press Cor5 Ws. 2d 770

which the party proposes tiffer, giving the name of such docu 223N.w.2d 607(1974).
ment,the name ofhe authqgrthe date of publication, the name of Undertheres gestae exception to the hearsay rule, the “excited utterance” excep

; rs : ; i tion under sub. (2), testimony by thietim’s former husband that his daughter called
the publishey and specifically designating tip@rtion thereof to i1 Ve s morning after a murder and told him, “dadatydy Wilbur killed

beoffered. The déring party shall delivewith the notice a copy mommy,”was admissible. StateDavis,66 Ws. 2d 636225 N.W2d 505(1975).

of the document or of the portion thereof to bierafd. The official minutes of a highway committee were admissible under sub. (6) as
(b) No rebutting published treatise, periodical or pamphlhicvargg%fgizigl;gly conducted activitystate vNowakowski67 Ws. 2d 545227

constitutinga reliable authority on a subject of histasgienceor A public document, filed under oath and notarized by the defendant, was ene hav

artshall be received in evidence unless the party proposinfgto ofng “circumstantial guarantees of trustworthiness” under sub. (24). Stiteva

the sameshall, not later than 20 days after service of the noti€@Vski.67 Ws. 2d 545227 N.W2d 697(1975).
Statementsnade by a 5-year—old child to his mother one day after an alleged

describedn par (a), serve notice Sim"ar_tq that pFOVided iN .parlsexialassault by the defendant were admissible under the excited utterance excep
(a) upon counselvho has served the original notice. The partyon to the hearsay rule, since a more liberal interpretation is provided f

shalldeliver with the notice a copy of the document or of the pdé'on in the case of a yourdhild alleged to have been the victim of a sexual assault.
! tat I.H Schmidt,69 Wis. 2d 668230 N.W2d 890(1975).
tion thereof to be déred. gleex rel Larms ysehmi S 8 (1975)

. ) Probationfiles and records are public records and admissible at a probation-revoca
(c) The court mayfor cause shown prior to or at the trialfion hearing. State ex rel. Prellwitz 8chmidt,73 Ws. 2d 35 242 N.w2d 227

relievethe party from the requirementstbfs section in order to (1976)-
parly q A statement made by a victim within minutes after a stabbing that the defendant

preventa manifest Injustice. “did this to me” was admissible under sub. (2). LagBar State,74 Ws. 2d 327
(19) REPUTATION CONCERNING PERSONALOR FAMILY HISTORY.  246N.W.2d 794(1976).

Reputatioramong members of a persifamily by blood, adop | Personabnseivaton of.8 Sarllng evers o ot required usdéx (2). State.v

tlon,.or ma”'ag?’ or among apersma*sspcnates, QI’ In th‘? COM  Agmissionof hospital records did not deprive the defendant of the rigtwrio
munity, concerning a persanbirth, adoption, marriage, divorcefrontation. State vOlson,75 Wis. 2d 575250 N.W2d 12(1977).
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Observationsnade by a prior trial judge in a decision approving the guay’ard (e) Is absenfrom the hearing and the proponent of the declar

of damages were properly excluded as hearsay in a later trial. JohAsoerican )
Family Mutual Insurance C®3 Wis. 2d 633287 N.W2d 729(1980). ant'sstatement has been unable to procure the deckattend

Medicalrecords as explained to the jusy a medical student were figientto ~ @NCEDY process or other reasonable means.
supporta conviction; the right to confrontation was dehied. Hagenkord Btate, (2) A declarant is not unavailable as a witness if the declar

100 Wis. 2d 452302 N.W2d 421(1981). \ . . ; -
A chiropractor could testify as to a patiergelf-serving statements when thosea‘r]ts exemptlon, refusal' claim of lack of memp"yab”'ty' or

statementsvere used to form his medical opinion under sub. (4). Klingman absences due to the procurement or wrongdoing ofgheponent

KrZSC_hke,llS WZ 2d 12433f9 N}\]/'YdZd _603$(g- Ap?- 1983). ead of thedeclarans statement for the purpose of preventing the wit
n interrogatots account of a child witnessbut—of-court statementsade 4 days ; T

after a murder when notes of the conversation were available although nglteS.Sfrom attending or testifying. ’

introduced wasadmissible under sub. (24). Statgdenkins168 Ws. 2d 175483 History: Sup. Ct. Orde59 Ws. 2d R1, R302 (1973991 a. 32 )

N.W.2d 262(1992). Adequatemedical evidence of probable psychological trauma is required to sup

Fora statement to be an excited utterance there must be a “startiing event-or cg}df an unavailability finding based on trauma, absent an emotional breakdown on
tion” and the declarant must have made the statement “while under the stre@%\“”mess stand. State Sorenson]52 Ws. 2d 471449 N.w2d 280(Ct. App.
excitementcaused by the event oondition.” State vBoshcka173 Ws. 2d 387 989). .
reprintedat178 Ws. 2d 628496 N.W2d 627(Ct. App. 1992). The state must show by preponderance of the evidence that the declarant’

Whenproffered hearsay has $igfent guarantees akliability to come within a  @bsences due to the defendastmisconduct under sub. (2). Statérambs157
firmly rootedexception, the confrontation clause is satisfied. Sta®atino,177 ~ Wis. 2d 700460 N.w2d 81 (Ct. App. 1990). N A
Wis. 2d 348502 N.W2d 601(Ct. App. 1993). Whentestimonial statements areisgue, the only indicium of reliability sjylment'

In applyingthe excited utterance exception in child sexual assault cases, a c tisfy constitutional demands is confrontationestimonial statements” applies
mustconsider factors including the chitdage and the contemporaneousness arfh® m'n"t“.“?" t%;gnor tlfsstl_mtony at? prellrgmalrfy m”ﬁg‘ lt)efozlelaugém%d)lrsast
spontaneityof the assertions in relation to the alleged assault. In applying the sElScl)_:rg‘gg TE; alg4 g p&lcfalg ezr(r)c())g‘la ions. Crawforifiashington -S. 36
(24) residual exception in suchcase, the court must consider the attributes of the: =~ <" 7 e 4 ) i .
child, the person to whom the statement was made, the circumstances under whiéhfinding of unavailability of a witnessue to mental illness, made on the basis of
the statement was made, the content of the statement, and corroborating evidehg@nfused anstale record, deprived the defendant of the right to confront witnesses,
Statev. Gerald L.C194 Ws. 2d 549535 N.W2d 777(Ct. App. 1995). butthe error was harmless. BurngQlusen599 F Supp. 143§1984).

Thesub. (2) exciteditterance and the sub. (24) residual exceptions are discusse#iearsay and the Confrontation Clause. Biskupis. Waw May 2004.
in relation to child sexual assault cases. Staktumtington216 Ws. 2d 671575

N.W.2d 268(1998),96-1775 i : i
Thehearsay exception for medical diagnosis or treatment under sub. (4) doe: 9%?'045 Hearsay exceptions; declarant unavailable.

apply tostatementsnade to counselors or social workers. Statéumtington 216 Sf'hefollowmg are not excluded by the hearsay rule if the declarant
Wis. 2d 671 575 N.W2d 268(1998),96-1775 is unavailable as a witness:

The requirement in sub. (18) that the writer of a statement in a trbatiseog . . .
nizedas an expert is not met by finding that the periodical containing the article was (1) FORMER TESTIMONY. Testimony given as a witness at
authoritativeand reliable. Broadhead State Farm Mutual Insuran@.217 Ws.  anotherhearing of the same or afdifent proceeding, or in a depo

2d 231,579 N.w2d 761(Ct. App. 1998)97-0904 I ; f f ;
The description of the écts of alcohol on a person contained in thisddhsin sition taken in compliance with law in the course of another pro

MotoristsHandbook produced by the Department @fiiBportation was admissible Ceedingat the inSta_nCe of or against a party Wiﬂ_’l an oppor_tunity
undersub. (8). Sullivan Waukesha Counfy218 Ws. 2d 458578 N.W2d 596 to deve|op the testimony hy”'ect, cross—, or redirect examina

(1998),96-3376 : - : R P -
Evidenceof 911 calls, including tapes and transcriptdhef calls, is not inadmissi tion, with motive and interest similar to those of the party against
ble hearsay Admission does not violate the right to confront witnesses. Stasv whom now ofered.
los, 230 Ws. 2d 495602 N.w2d 117 (Ct. App. 1999)98-1905 ;
A state crime lab repoprepared for a prosecution was erroneously admitted as a (2) STATEMENT O.F RFTCENT PERCEPTION. A State.me.m’ th In.
businessecord under sub. (6). Stateilliams, 2002 WI 58253 Ws. 2d 99644  responséo the instigation of a person engaged in investigating,

N.W.2d 919 00-3065 litigating, or settling a claim, which narrates, describes, or

Sub.(3) allows admission of a declarastatement of his or her feelings to prove, i iti i
only how the declarant feels and not to admit a declaratatements of the cause of explalnsan event or condition recently percelved by the declarant,

thosefeelings to prove certain events occurred. Stafetz, 2003 Wi App 20267~ madein good faith, not in contemplation of pending or anticipated
WlLsJ. 2d 5'|3lb('5|'71fN'W2(:< 66002-1670 o both that the h deocl litigation in which the declarant was interested, and while the
navailability for confrontation purposes requires both that the hearsay declar; ) ;
notappear at the trial and, criticalthat the state make a good—faitfoefto produce &clarant'srecollection was clear
thatdeclarant at trial. If there is a remote possibility thatraéitive measures might (3) STATEMENT UNDER BELIEF OF IMPENDING DEATH. A state
producethe declarant, the obligation of good faith may demand tHeictahtion. mqm made bya declarant while believing that the declamnt’
n O

Thelengths to which the prosecution must go to produce a witness is a questio f . . L
reasonablenessState vKing, 2005 WI App 224287 Wis. 2d 756706 N.W2d 181 deathwas imminent, concerning the cause or circumstances of

04-2694 whatthe declarant believed to be the declasantpending death.
Portionsof investigatory reports containing opinionsconclusions are admissible .
underthe sub(8) exception. Beech Aircraft Corp.Rainey488 U.S. 153102 L. (4) STAT_EMENT AGAINST INTEREST. A statement which Wfas at
Ed. 2d 4451988). thetime of its making so far contrary to the declasapgcuniary
47C(fgglgc)ti0nsthr0ugh hearsay in child sexual abuse casesrkfieimer 72MLR  or proprietary interest, or so far tended to subject the declarant to
: civil or criminal liability or to render invalid a claim by the de€lar
Childrens out-of-court statements. Anderson, 1974 WBB No. 5. ; .
Evidencereview: Past recollections refresheghast recollection recorded. Fine. ant against a.nOther or to make the declarant an object of hat’red,
WBB March 1984. ridicule, or disgrace, that eeasonable person in the declamnt
Evidencereview — Business records agdvernment reports: Hearsayofan ~ position would not have made the statement unless the person
horses?Fine. WBB April 1984. ) L believedit to be true. A statement tending to expose the declarant
52IZIedlcaI records discovery in &tonsin personal injury litigation. 1974 WLR to criminal Iiability and ofered to exculpate the accused is not
Hearsayand the Confrontation Clause. BiskupidsW.aw May 2004. admissibleunless corroborated.

Thinking Outsidg the “Business Records” Box: Evidentiary Foundations for Com (5) STATEMENT OF PERSONALOR FAMILY HISTORY OF DECLAR-
puterRecords. O'Shea. M/ Law Feb. 2008. ANT. A statement concernirthe declarang’ own birth, adoption,
marriage,divorce, relationship by blood, adoption or marriage,
definition of unavailability . (1) “Unavailability as a witness” ancestrywhether the person is a maritalrmmmarital child, or
includessituations in which the declarant: other similar fact of personal or family historgven though

. . .. declaranthad no means of acquiring personal knowledge of the
(a) Is exempted byuling of the judge on the ground of privi 1 atierstated.
legefrom testifying concerning the subject matter of deelar
ant’s statement; or

908.04 Hearsay exceptions; declarant unavailable;

(5m) STATEMENT OF PERSONALOR FAMILY HISTORY OF PERSON
%HER THAN THE DECLARANT. A statementoncerning the birth,

! : - “adoption,marriage, divorce, relationship by blood, adoption or
of the declarans$’ statement despignorder of the judge to do so; marFr)iage,ancestgr]ywhether the person ispa r);arital or nor?marital
or - ) child, or other similar fact of personal or family history and death
(c) Testifiesto a lack of memory of the subject matter of thef a person other than the declarant, if the declarant was related to
declarant'sstatement; or the other person by blood, adoption or marriage or was so inti

(d) Is unable to be present or to testify at the hearing becausatelyassociated with the other persofamily as to be likely to
of death otthen existing physical or mental illness or infirmity; ohaveaccurate information concerning the matter declared.
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(6) OTHER EXCEPTIONS. A statemenhot specifically covered 908.05 Hearsay within hearsay . Hearsay included within
by any of the foregoing exceptions but having comparable cirearsayis not excludedinder the hearsay rule if each part of the

cumstantialguarantees of trustworthiness. combinedstatements conforms with an exception to the hearsay
History: Sup. Ct. Ordei59 Ws. 2d R1, R308 (1973).975 c. 94.91 (12) 1975  rule provided in this chapter
€. 199 1983 a. 4471991 a. 321999 a. 85 History: Sup. Ct. Order59 Wis. 2d R1, R323 (1973).

A good-faith efort to obtain a witness’presence at trial is a prerequisite to finding  The admission of double hearsay didt violate the defendastright to confront
that the_W|tness is “u_navallable" for purposes of invoking the heaesagption \itnesses.State vLenarchick74 Wis. 2d 425247 N.W2d 80(1976).
respectingformer testimony La Bage v State,74 Ws. 2d 327246 N.W2d 794 Evidenceof 911 calls, including tapes and transcriptshaf calls, is not inadmissi
(1976). ble hearsay Admission does not violate the right to confront witnesses. Stag v
The defendang right of confrontation was not violated by the admission at tridbs, 230 Ws. 2d 495602 N.W2d 117 (Ct. App. 1999)98-1905
of preliminary examination testimony of a deceasédess when the defendant had
anunlimited opportunity to cross—examine the witness and the testimony involy, . . PN
the same issues and parties as at trial. Nabbef&8thte83 Wis. 2d515 266 N.W2d §68'06 AttaCk'ng and supporting CrEd'b'“tY of d.eCIar. -
292(1978). ant. When a hearsay statement has been admitted in evidence, the

A statement against penal interest may be admissible under sub. (4) if 4 facmedibility of the declarant may be attacked, #rattacked may
indicatingtrustworthiness of the statement are presepanR State95 Ws. 2d 83 pg supported by any evidence which would be admissible for

289N.W.2d 349(Ct. App. 1980). ; i . -
A finding of unavailability of a witnesdue to mental iliness, made on the basis 0;hosepurposes if declarant had testified as a witness. Evidence of

aconfused and stale record, deprived the defendant of the right to confront the @istatement or conduct by tdeclarant at any time, inconsistent
ness. State.\Zellmer 100 Wis. 2d 136301 N.w2d 209(1981). with the declaran$’ hearsay statement, is not subjectatyy

Corroborationunder sub. (4) must be §iafent to permit a reasonable person to H
concludejn light of all the facts and circumstances, that the statement could betrequ"ememhat the declarant may have beeioraed an opper

e . )
Statev. Anderson141 Ws. 2d 653416 N.W2d 276(1987). tlinity to deny or explain. If the party againshom a hearsay
Underthe"totality of factors” test, statements by a 7-year—old sexual abuse vict#tatemenhas been admittechlls the declarant as a witness, the

to a social worker possessedfisignt guarantees of trustworthiness to be admissibiparty is entitled to examinéhe declarant on the statement as if
undersub. (6) at a preliminary hearing. StateSerenson143 Ws. 2d 226421

N.W.2d 77 (1988). undercr_oss—examlnatlon. .
The exception for a statement of recent perception under sub. (2) does not applyStory: Sup. Ct. Order59 Ws. 2d R1, R325 (1973),991 a. 32
to the aural perception of an oral statement privately told to a person. . &tateens, o o
171 Wis. 2d 106490 N.W2d 753(Ct. App. 1992). _ 908.07 Preliminary examination; hearsay allowable. A
hatred.rdicule, or cisgrace fequTes that the deciarant have a persoral mereq Liementhich is hearsayand which is not otherwise excluded
keepin’gthe statement secret. StatStevens]71 Ws. 2d106 490 N.Ww2d 753(Ct. _rSm the_he_arsay rule L_md?r 868.02to 9Q8-0_45 may be allowed
App. 1992). in a preliminary examination as specified if980.03 (1).
Thesimilar motive and interest requirement of sub. (1) is discussed. Sthtg-v History: 1979 c. 332
man,182 Wis. 2d 318513 N.W2d 657(Ct. App. 1994).
Thesub. (6) residual exception should be applied ontyoteel or unanticipated . . .
categoriesf hearsay The testimony of a 5-year—old girl against her mother te908.08 AUd|0V|SU{3~| ) reco.rdmgs Of.Stat.emen.ts of (.:h”.'
within the sub. (6) exception when there were adequate assurances of trustwodtfen. (1) In any criminal trial ohearing, juvenile fact—finding
I t0-he peychologieal searng aihi vicim. State Peroviczea W, 24 477 - earingunder s48.31.or 938.310r revocation hearing under
Thereare objective and subjective poles to the “sdci@rest” exception under courtor hearing examiner magdmit into evidence the audievi
sub.(4) for statements that would subject the declarant to hatred, ridicule, or disgraggg| recording of an oral statement of a child who is available to
The objective pole is the determination that the declarant actually acistt of testi ided in thi ti
hatredridicule, or disgrace. The subjective pole is the declarapgreciation of that estify, as provided in this section. ) )
gsl:. Sta,t\ﬁ v!\|/||un||'t:), 20&(\)/\2” FAspdp %éﬁggovg)s. 2d 666623 N.w2d 18700-0812 (2) (a) Not less than 10 days before the trial or hearing, or such
ut see Murillo v Frank, - . ; ; ; ;
If a hearsay statement falls withifiraly rooted hearsay exception, it is automati later time as the COL.”t or hea”ng examlwmlts. upon cause
cally admitted; such statements are reliable without cross—examination. HaatsayShown,the party diering the statement shall file withe court or
is not w,i’thin a firmly rooted exception requires “particularized showingsustwor hearingofﬁcer an ofer of proof showing the caption of the case,
thiness”to be admitted Theocial interest exception under sub. (4) is not flrmI)\/}he name and present agetbé child who has given the statement,

rooted,but there wersuficient showings of trust worthiness in this case. State . .
Murillo, 2001 WI App 1, 240 Ws. 2d 666623 N.W2d 187 00-0812 But see thedatetime and place of the statement and the name and busi

Murillo v. Frank,402 E3d 786(2005). nessaddress of the camera operatdhat party shall give notice

Whenruling on a narrative’ admissibility a court mustletermine the separate ; P H i
admissibilityof each single declarati@m remark, which should be interpreted withinOf the ofer of proof to all other parties, including notice of reason

the context of the circumstances under which it was made to determine if that as&&}€ opportunity for them to view the statement before the hearing
tion is in fact suficiently against interest. StateJoyner2002 W1 App 250258 Ws.  underpat (b).
2d 249 653 N.w2d 290 01-3049 . . . . .
Whena witness memorycredibility, or bias was not at issue at trial, the inability (b) Before_ the trial or hea”ng in which the s_tatementfesreﬁ
of the defendant toross—examine the witness at the preliminary hearing with queandupon noticeo all parties, the court or hearing examiner shall

tionsthat went to memoryredibility, or bias dichot present an unusual circumstancezgnducta hearing on the statememﬁdmissibility At or before
thatundermined the reliabilitpf the witness testimony Admission of the unavail heh : h hall vi h At the h . h
ablewitnesss preliminary hearing testimony did not violate the defendl@onstits  th€hearing, the court shall view the statement. At the hearing, the

tional right to confrontation. State Morman, 2003 W1 72262 Wis. 2d 506664  court or hearing examineshall rule on objections to the state

N‘Twﬁidrgg‘e%%;z?ggptioev(ceptiorunder sub. (2) was intended to allow more tim ment sadmissibility in whole or in part. If the trial is to be tried
betweerthe observation of the event and the statement, as opposed:tagpéons aDy a jury, the court shall enter an order for editing as provided in

for present sense impression and excited utterances. In analyzing the recency 6t 885.44 (12)
eventunder the exception, the mere passzfgame, while important, is not control : : . .
ling but depends on the particular circumstances of the case. .Sk&tedy 2003 WI 3) _Th_e court or heannga_xamlner shall admit the recording
85,263 Ws. 2d 434666 N.W2d 485 01-1746 uponfinding all of the following:
Neither sub. (4) noAnderson imposes a fixed requirement of corroboration that i ; ; f ;
is independent of the declarangelf-inculpatory statement. That a declasacih . (@) That the_ trial or hearing in which the recording fered
fession is repeated to more than one witness may well igef in light of all the  Will commence:
factsand circumstancesy permit a reasonable person to conclude that it could be 1 Before the child 12th birthday; or
true, even in the absence of corroboratibat is independent of the confession itself. > Bef the child 16th birthd d the int s of iusti
Statev. Guerard, 2004 WI 8273 Ws. 2d 250682 N.W2d 12 02-2404 . beftore the cni 11 ayn e Interests of jusuce
Sub.(2) is not a firmly rooted hearsay exception. It lacks historical longevity aRgiarrantits admission under SU(A).
enjoys very limited acceptance. Howeverarsay admitted under sub. (2) may sat ) . L.
isfy the confrontation clause so long as the evidence bears particularized guarantee) That the recording is accurate and free from excision; alter
ggtrgitlv;orthinesssmte vManuel, 2005 WI 72281 Wis. 2d 554697 N.W2d 81, ation and visual or audio distortion.
Thesub. (4) declaration against social interest exception is an unusual excepti_or(c) That the .Chi|d§ statement was maqe upon Oath_ tmaé-
to the hearsay doctrine and cannot supfherse of confessions andiddvits when tion or, if the childs developmental level is inappropriate floe
the long-established, and betteupported, penal-interest exception does notydministratiorof an oath or &fmation in the usudiorm, upon the

Murillo v. Frank,402 F3d 786(2005). i, . .
Corroboratiorrequirementor statements against penal interest. 1989 WLR 40 hild's understanding that false statements are punishable and of

(1989). theimportance of telling the truth.
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(d) That the time, content and circumstanoEthe statement  (am) The testimony of a child under p@) maybe taken in
provideindicia of its trustworthiness. accordancevith s.972.11 (2m), if applicable.

(e) That admission of the statement will not unfairly surprise (b) If a recorded statement under this section is showprat a

any party or depriveany party of a fair opportunity to meet allegaliminary examination under 870.03and the party who frs the
tionsmade in the statement. statementloes not call the chilth testify the court may not order

(4) In determining whether the interests of justice warrant tﬁderﬁm (a) thatthe child be produced for cross—-examination at
admissionof an audiovisual recording of a statement of a chil€ Preliminary examination. _ _ o
whois at least 12 years of age but younger than 16 years of a%e(G) Recordedral statements of children under this section in

amongthe factors which the coust hearing examiner may con the possession, custody or control of the state are discoverable
siderare any of the following: underss.48.293 (3)304.06 (3d)971.23 (1) (epnd973.10 (2g)

d (7) At atrial or hearing under sufi), a court or a hearing

(2) Thechild's chronological age, level of development an aminermmay also admit into evidence an audioviseabrding

capacityto comprehend the significance of the events and géan oral statement of a child that is hearsay and is admissible

verbalizeabout them. A ;
) . underthis chapter as an exception to the hearsay rule.
(b) The childs general physical and mental health. History: 1985 a. 2621989 a. 311993 a. 981995 a. 77387: 1997a. 3192001

(c) Whether the events abawhich the childs statement is * ggglég?ggu:gl Note, 1985:See the legislative purpose clause in Sedtiofthis
madeconstituted criminal or antisocial conduct against the chilg; '

or a person with whom the child had a close emotimlationship  sub.(1) limits thishearsay exception to criminal trials and hearings in criminal,

i i it juvenile and probation or parole revocation cases at which the child is available to
and, if the conduct constituted a battemy a sexual assault, its testify. Other exceptions may apply when the clgldnavailable. See ss. 908.04 and

durationand theextent of physical or emotional injury therebyaog 045 stats. Sub. (5) allows the proponent to call the ¢bitdstify and other par
caused. ties to have the child called for cross—examination. The right of a criminal defendant
. . . . . to cross—examine the declarant at the trial or hearing in wthierstatement is
(d) The childs custodial situation anq the attltu_decmher admittedsatisfies constitutional confrontation requiremgents. Californiareen,
householdnembers to the evenébout which the child’ state ?g? ﬂgéé?a &%6 ?nddlﬁz (1%10); _Stateaum_s,lhltz WS'tZd 13|1 dl4g«,f332 N.VI\II_Zd "
mentis made and to the underlying proceeding. ’ . efendant whexercises this right is not precluded from calling the
child as a defense witness.
(e) The childs familial or emotional relationship to those Sub.(2) requirels a pretri%um‘r of proof ﬁnd gnearinglat w?i%h the court or hea}qir}g
involvedin the underlying proceeding. examinemust rule upon objections to the admissibility of the statement in whole or
X X . . . i in part. These objections may be based upon evidentiary grounds or upon the require
(f) The childs behavior abr reaction to previous interviews n}eﬂtsofl sub. (3). Ithe trzﬂl (ijs.to be8g>5a Aljzr(yif;)videotape must be edited under one
; ; of the alternatives provided in s. . , stats.
Concemmghe events _mVOIVed' . Sub.(3) (a) limits the applicability of this hearsay exception to trials and hearings
(g) Whether the child blames himself or herself fordkients which commencerior to the childs 16th birthday If the trial or hearing commences
i isthesa: afterthe childs 12th birthdaythe court or hearing examiner must also find that the
involved or has. ever .been told by any p_erson not to dIS_, . } ., interestsof justice warrant admission of the statement. A nonexhaustive list of factors
whetherthe childs priorreports to associates or authorities of th@ e considered in making this determination is provided in sub. (4).

eventshave been disbelieved or not acted upon; and the €hild’Sub.(6) refers to the statutesaking videotaped oral statements of children discov

iaet i i ; ableprior to trial or hearing. [85 Act 262]
subjectivebelief re.gardmg what co.nsequences to hlmself o hé'FSub.(S) does not violate due process. Staf@avantino, 157 Ws. 2d 199458
self, or persons with whom the chilehs a close emotional rela  w.2d582(Ct. App. 1990).
tionship, will ensue from providing testimony Interviewersneed not extract the exact understanding that “false statements are
. . . unishable’in order to meet the requirement of sub. (3) (c) if the tape, assessed in its

(h) Whether the child manifests or has manifested symptorggiity, satisfies the requirement. Statelimmie R.R2000 Wi App 5232 Wis. 2d

associatedvith posttraumatic stress disorder or other mental dl‘s’ig 6b0(67 )N.W2dt1?r? 98(1—3046 ¢ & chidideotabed stat Cund i
; ; ; it ; ; ub.(7) permits the admission of a ¢ eotaped statement under any applica

orders,lncll_Jdlng,vv_|t_h0ut I|_rn|tat|0n, reexperle_ncmg t_he evemsble hearsay exception regardless of whether the requiremesubséctions (2) and
fear of their repetition, withdrawal, regression, guilt, anxiety3) have been met. StateSnider 2003 Wi App 172266 Ws. 2d83Q 668 N.W2d

; . - | 02-1628
stressnightmares, enuresis, lack of self-esteem, mood CI‘]angzl'ai’defendanwho introduces testimony from an unavailable declarant cannot later

compulsivebehaviors, school problems, delinquen&otisocial - ¢jaim that he or she was harmed by an inability to cross-examine the declarant when
behavior,phobias or changes in interpersonal relationships. prior inconsistent statements are introduced to impeach an out-of-court statement

. L. . introducedby the defendant. StateSmith, 2005 WApp 152,284 Wis. 2d 798702

(i) Whether admission of the recording would reduce the mg{iw.24850°04-1077
tal or emotional strain of testifying eeduce the number of times This section does not violate the separation of powers doctrine by dictiaéing

f ; : ; admissibilityand order in which the court receives videotape evidence and in—court

the child will be required to testify _ _ testimony. State vJames, 2005 WI App 18885 Ws. 2d 783703 N.W2d 727

(5) (a) If the court orhearing examiner admits a recorde@4-2391

; : This section, dealing specifically with the admissibility and presentation ofvideo
statementinder this section, the party who hafenfd the state tapedstatements by child witnesses, controls over ss. 904.03 and 99@re gen

mentinto evidence may nonetheless call the child to testify immeaistatutes regarding thwurts authority to control the admission, ordend pre

diately after the statement is shown to the trier of fact. Except ggiaionor evidence. State yames, 2005 W1 App 18855 Ws. 2d 783703
prowde.d n par(b), if that party does not call the child, the court Thereis no confiict between subs. (3) (e) and (5) (). Sub. (3) (€) asks the trial court
or hearing examingupon request by any other partiiall order to discern whethegiven what it knows at the time it assesses admissikligwing

i i i i R avideotaped statement into evidence would deprive any party of a fair opportunity
thatthe child be produced immediately following the showohg to meet allegations made in the statement. Stdawes, 2005 WI App 18835 Wis.

the statement to the trier of fact for cross—examination. 2d 783 703 N.W2d 727 04-2391
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